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it has been announced that Mr. Justice Collins is shortly to resigm 
from the Supreme court Bench in order to re-enter the practice of law 
with his old firm, which had obtained a state reputation before he con- 
sented to leave active practice in order to become a member of the- 
Supreme court. The universal verdict of the state press is that Mr.. 
Collins has made an admirable jurist, and all with one accord regret. 
that the salary of the office is inadequate to retain him in his honorable: 
position. In a newspaper interview the Justice is reported as saying: 
“I do not think money can be better invested than in procuring the 
services of competent judges, and in these times for a man competent 
to be a judge the salary is utterly inadequate. A man ought to be able 
to live on his salary and not be required to use up his resources and 
investments. He ought to be able to support his family in a style and. 
manner in which they ought to be supported, and to carry a reasonable 
life insurance, have reasonable recreation and save something. I would. 
like to know how many of the leading men now practicing at the Bar 
could do it on that income.” The salary of an associate justice is: 
$9,000.00 per year. This amount was fixed a number of years ago,. 
since which there has been so large a growth in corporate wealth and: 
litigation that it is far more apparent now than it was then that the: 
salary is insufficient to draw to the Bench any of the leading members: 
of the Bar of the state. We do not hesitate to say that the salary of a: 
justice of the Supreme court should be fixed at not less than $15,000.08,. 
which amount would be sufficient to attract to the office men of the 
very highest rank. The judiciary of New Jersey has long been recog— 
nized as learned and influential, and to maintain that condition it will 
be necessary in the near future to advance the salary. Mr. Justice 
Collins has made, without doubt, a judge of great discernment, probity 
and popularity; he is in the prime of life, and it is a pity if he cannot 
be induced to remain longer in office. 

In a recent case in the Supreme court of New York, the title of 
which is not before us, Mr. Justice Freedman stated the law to the jury 
concerning the rights and responsibilities of automobilists for personal! 
injuries caused by automobiles as follows: “No owner or operator of am 
automobile is exempt from liability for a collision in a public street byy 
simply showing that at the time of the accident he did not run at a rate: 
of speed exceeding the limit allowed by law or the ordinances. On tire. 
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contrary, no matter how great the rate of speed may be which the law 
and the ordinances permit, as a general rule—although in this case there 
is no evidence—he still remains bound to anticipate that he may meet 
persons at any point in a public street, and he must keep a proper look- 
out for them and keep his machine under such control as will enable 
him to avoid a collision with another person also using proper care and 
caution. If necessary he must slow up and even stop. No blowing of 
a horn or a whistle, nor the ringing of a bell or gong, without an attempt 
to lower speed, is sufficient if the circumstances at a given point demand 
that the speed should be slackened or the machine be stopped, and such 
a course is practicable, or, in the exercise of ordinary care and caution, 
proportionate to the circumstances, should have been practicable. The 
true test is that he must use all the care and caution which a careful 
and prudent driver would have exercised under the same circumstances. 
On the other hand, every such operator of an automobile has the right 
to assume, and to act upon the assumption, that every person whom 
he meets will also exercise ordinary care and caution, according to the 
circumstances, and will not negligently or recklessly expose himself to 
danger, but, rather, make an attempt to avoid it. It is only when such 
an operator has had time to realize, or by the exercise of a proper look- 
out should have realized, that a person whom he meets is in a somewhat 
helpless condition, or in a position of disadvantage, and, therefore, seem- 
ingly unable to avoid the coming automobile, that the operator is 
required to exercise increased exertion to avoid a collision. This applies 
peculiarly when children of tender years are met.” This seems to be 
such a clear and succinct statement of what the law is, and is likely to 
continue to be, that we are glad to call attention to it. All decisions of 
this nature are founded upon common sense, and this certainly is plain 


common sense. 


In the case of State v. Young, being that of the Hudson county 
murderer convicted of killing his aunt, there were contrary opinions 
filed in the Court of Errors and Appeals on November 17. The dis- 
senting opinion was by the Chancellor, concurred in by Judge Vroom. 
The opinion of the court was read by Chief Justice Gummere. It sustains 
the validity of the act of 1898, giving to the judges of the Court of 
Common Pleas of the first class the right to a Court of Over and Ter- 
miner sitting alone. Young was convicted under this act, upon trial 
before the county judge. The conviction was attacked on the ground 
of the unconstitutionality of the act, as well as upon the manner in 
which the struck jury was drawn. The syllabus of the opinion of the 
Chief Justice, which has attracted considerable attention, of course, was 
as follows: “First. At the time of the formation of our present constitu- 
tion the several Courts of Oyer and Terminer were composed of a justice 
of the Supreme court and the judges of the Court of Common Pleas of 
the county in which the court sat. In 1898, by statutory enactment, the 
judge of the Court of Common Pleas in counties having a population of 
three hundred thousand was authorized, in the absence of the Supreme 
court justice, to hold a court of Oyer and Terminer sitting alone. Held, 
This legislation was valid. Second. The constitution does not preserve 
from legislative encroachment those functions and powers which at the 
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ttime of its adoption were lodged in the several justices of the Supreme 
«gourt, as distinguished from the court itself. Such functions and powers 
still remain subject to legislative control, and no prerogative of the 
Supreme court is invaded by their abolition. Third. Legislation regulat- 
ang the administration of the criminal law in certain counties of the state 
does not regulate the internal affairs of those counties. Fourth. This 
court will not revise, much less overturn, a decision made by it upon a 
matter which was directly presented for its determination, except upon 
the fullest conviction that it is erroneous, and it will not do so even then 
when the decision has been so long acquiesced in and acted upon that 
a return to the proper principle would disastrously affect existing inter- 
ests.” 





It is stated that there will be urged upon the next legislature the 
passage of a law for the building of a state reformatory for girls over 
eighteen and for women. The state now provides for the education and 
reformation of girls under sixteen and of boys under sixteen, and of 
men between sixteen and thirty. It is also stated that there are in the 
county jails an average of one hundred and twenty-five girls and women, 
serving sentences for minor crimes. The belief of those who have inves- 
tigated the subject is that the majority of girls and young women sen- 
tenced to terms of imprisonment might be reclaimed if placed in a 
reformatory, but when put in ordinary jails they never reform, but 
become worse. It is a reasonable view to take, and we trust the legis- 
jature will establish a reformatory where all girls and women, not 
absolutely callous in crime, over sixteen, may receive manual training 
and moral discipline. 





One of the important matters which will come before the Court of 
Errors and Appeals at an early session will probably be that of the con- 
stitutionality of the County Park law of May 6, 1902 (Laws 1902, Ch. 
277), which makes it the duty of the judge of any Court of Common 
Pleas sitting in a county to appoint a County Park Commission of four 
persons, more than two of whom shall not be of the same political faith, 
and holding office for irregular terms, with power in such judge to fill 
subsequent vacancies, etc., and embodying full machinery for establish- 
ing parks, etc. It is an act wide-reaching in its effects. The application 
of it in Hudson county, where the Board of Freeholders, acting upon a 
referendum of the voters, adopted the act and application was made to 
Judge Blair for the appointment of commissioners, met with the refusal 
of the Judge to appoint commissioners. The Judge took the ground 
that the act was not constitutional. “It does not seem to me,” said he, 
“that such a board, created for such purposes and invested with such 
powers, has any legitimate relation to the judiciary, or necessary con- 
nection with the proper administration of justice. If this view of the 
matter is correct, then my appointment of these commissioners, a judicial 
act, would be an illegal and unwarranted invasion of the domain of 
either the legislative or executive branch of the government, as fixed and 
defined by the constitution.” A friendly proceeding was then taken to 
test the constitutionality of the act by a mandamus requiring the Judge 
to appoint the commissioners. It is our information that some boards 
of commissioners have been appointed in other counties, for example, 
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in Essex, and, if so, their validity will be determined by this suit. To 
our mind, it is important that once for all the highest court in this state 
should adjudicate upon the question how far the appointive powers of 
commissioners of this character may be placed by the legislature in the 
hands of courts and judges. Almost the same day that the deter- 
mination was made by Judge Blair, as above stated, Mr. Justice Garrison 
filed an opinion in the Supreme court in the case of Schwarz v. City of 
Dover, holding that “excise commissioners are officials for the perform- 
ance of a public duty, unconnected with the administration of justice; 
they are not of or assistants to the judicial tribunals; the authority to 
appoint them properly belongs, in a constitutional sense, to the legisla- é 
tive or executive branch of government, hence it may not be lawftilly ' 
exercised by a Court of Common Pleas in view of Article III. of the 
state constitution,” and at the same time a decision declared unconsti- q 
tutional an act under which Camden elected an excise board of five 4 
members, not more than three of whom should belong to one political 
party, the ground being that an elector could only vote for three persons, 
while there were five to be chosen. The query was raised, and not 
answered, by Mr. Justice Fort: “Is a law constitutional which fixes a 
political qualification for the holding of a public office?’ The two 
questions now raised by these decisions and by Judge Blair’s dicta are 
dissimilar in details, but closely connected with one another, and with 
the character of legislation concerning municipal boards, which have 
been favorite methods with the legislature for some years past. 
























FRANK B. STOCKLEY, RECEIVER, ». THEODORE PERRY: SAMEv. EDWIN 
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(Essex County Circuit Court, November 22, 1902). 
Suit in Representative Capacity—Averment in Declaration— Variance. zi! 





On demurrer to declaration. 
Mr. Edward A. Day for plaintiff. 


Messrs. Pitney & Hardin and Mr. Chauncey G. Parker for defend- 








ants. 











SWAYZE, J.: Demurrers have been interposed to the declarations 
in numerous suits brought by Frank B. Stockley, as receiver of the 
People’s Mutual Live Stock Insurance Company. The declarations are 
alike in all the cases, and the questions involved are identical. 

The declaration contains a special count, and the common counts : 
in assumpsit. A separate demurrer is interposed to each count. The é 
first ground of demurrer [| shall consider is that the declaration seeks 
to recover upon a cause of action of the plaintiff individually, while the 
suit is brought by the plaintiff in a representative capacity. The argu- 
ment is that the counts ought to aver an indebtedness to the plaintiff 
“as receiver of the People’s Mutual Live Stock Insurance Company,” 
and a promise to pay the plaintiff as receiver. The declaration avers 
an indebtedness to the plaintiff and a promise to pay the plaintiff. 

The authorities hold that where a suit is brought by one in a repre- 
sentative capacity and an indebtedness is alleged to the plaintiff by name, 
it is not sufficient to add to the name of the plaintiff the words descrip- 
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tive of the capacity in which he sues; the word “as” must be used; it is 
not sufficient to aver an indebtedness and a promise to Frank B. Stockley, 
receiver, etc., for in that case the words following his name are merely 
descriptive. The authorities on this subject are to be found in 1 Chitty 
on Pleading, p. 204. Although this is settled by the authorities, it does 
not follow that the demurrer should be sustained. The objection of the 
defendants is twofold. It is said, first, that there is a variance between 
the writ and the declaration, because the writ is in the name of the 
plaintiff in his representative capacity, while the declaration, or 
at least the second count, is upon a cause of action of the plaintiff 
as an individual. And it is said, secondly, that there is a mis- 
joinder of counts, in that one count is upon an indebtedness to the 
plaintiff in his representative character and the other upon an indebted- 
ness to him as an individual. If there is a variance between the writ and 
the declaration, a demurrer is not the proper way to take advantage of 
the variance, for the reason that the writ is no part of the declaration, 
and the variance does not, therefore, appear by the declaration. The 
proper course is either to crave oyer of the writ and plead, or to move 
to set aside the proceedings for irregularity. The question is carefully 

discussed in Bank of New Brunswick v. Arrowsmith, 4 Halstead 284. 

As to the first count, if this avers a cause of action to the plaintiff 
in his representative capacity, and the suit is by him in his individual 
capacity, the count is not, therefore, bad on demurrer. The rule is thus 
stated by Chitty (1 Chitty Pl. (144 Am. Ed.) 250-251): “Upon common 
process not bailable, and which did not specify the character or right in 
which the plaintiff sues, it was held that he might declare specially, as 
qui tam, or as executor, or as administrator, or as assignee, or in any 
other special character; for this did not tend to enlarge, but to narrow, 
the demand which the defendant was called upon to answer, and it has 
been decided that, though the plaintiff may style himself executor (not 
stating himself to sue as executor), or give himself any other superfluous 
descriptions in the process, and declare otherwise, this would not be 
irregular, because the demand was still the same.” 

The objection of misjoinder of counts might be fatal to the declara- 
tion if the demurrer were a general demurrer to the whole declaration; 
but the defendants have not demurred to the declaration as a whole; 
they have demurred separately to each count. Misjoinder of counts is 
not demurrable under separate demurrers. Topf v. West Shore & 
Ontario Terminal Co., 17 Vr. 34; Kingdom v. Nottle, 1 Maule & Selwyn 
355, at p. 360. The same view was taken in Harwood v. Tompkins, 4 
Zab. 425, and the demurrer in that case was sustained only because the 
count was in case and showed a cause of action in trespass. The reason 
is plain. The demurrer being separate to each count, each must stand 
by itself, and is not objectionable for matter appearing in the other 
count. The very language of the demurrer is “that the said first (or 
second) count,” etc., “are not sufficient in law.” 

_ The second ground of demurrer I shall consider is that the declara- 
tion does not show the authority of the receiver to sue in this state. The 
declaration avers that the plaintiff was appointed, by a court of original 
and competent jurisdiction in Pennsylvania, “receiver to take charge of 
the estate and effects of the said company, collect the debts due and 
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belonging to it, with power to prosecute and defend suits in the name of 
the corporation or otherwise.” These averments are quite as good as 
the averments in the case of Hurd v. Elizabeth, 12 Vr. 1, p. 4. Chief 
Justice Beasley said: “The appointment of a receiver, with full powers 
to collect the property of a litigant, wherever the same might be found, 
should be deemed to operate as an assignment of such property to be 
enforced everywhere, subject to the exception just defined” (as to local 
creditors). The declaration in that case failed to aver the New York 
statutes, as this declaration fails to aver the Pennsylvania statutes; the 
declaration in that case failed to aver that the Supreme court of New 
York had jurisdiction to appoint receivers; the declaration in this case 
avers that the Court of Common Pleas was a court of original and com- 
petent jurisdiction; the declaration in that case failed to aver the exts- 
tence of any suit in which the receiver was appointed; the declaration 
in this case avers that the company was decreed insolvent upon the 
application of the Attorney-General of Pennsylvania. In these respects 
the present declaration is superior to the declaration there sustained. 
In that case the Chief Justice said the declaration was so informal and 
imperfect that, upon motion, it would have been set aside; it was held 
good as against a demurrer. | think an averment that the plaintiff has 
power to collect the debts due and belonging to the corporation, and 
to prosecute and defend suits in the name of the corporation or other- 
wise, is sufficient to warrant him, under the rule of Hurd v. Elizabeth, 
in prosecuting this action. 

Third. It is argued on behalf of the demurrants that the declaration 
fails to show such facts as are necessary under the contract shown by 
the application and policy to enable the plaintiff to recover. It is said 
that it ought to appear from the declaration what !osses had been incurred 
by the company, and that they occurred during the life of the policy; 
what expenses are intended to be covered by the assessment, and that 
they occurred during the life of the policy; what the whole amount of 
insurance liable to assessment was, and what the proportionate or pro 
rata share of the defendant was. ‘This raises the important question im 
the case. 

The company was what is known as a mutual company. The agree- 
ment of the defendant as set forth in the application for insurance signed 
by him is “to pay all assessments levied upon me for the mortuary and 
expense funds as the same are called for and in the time prescribed by 
the company.” It is set forth in the policy issued to the defendant in 
the following terms: “The insured agrees to pay any assessment that 
may be levied upon him from time to time for the mortuary or expense 
funds and within the time provided for in the notice of assessment.” 
The averments of the declaration upon the subject of the assessments 
for which this suit was brought are that the Court of Common Pleas 
of Dauphin county, Pennsylvania, the court which appointed the plain- 
tiff as receiver, “did order and decree that the said Frank B. Stockley, 
receiver as aforesaid, should levy and collect an assessment and assess- 
ments upon the policies or certificates of membership of the company 
for the purpose of paying the liabilities incurred by the said company 
while the parties upon whom the assessment was levied were members, 
and by the said decree the said plaintiff was ordered and directed to levy 
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and collect from said defendant an assessment upon the said policies or 
certificates of membership issued to him by the said company as afore- 
said, for the purpose of paying his pro rata share of the unpaid losses 
of the company incurred while the said defendant was a member of 
said company, and of the expenses of collection and of the said receiver- 
ship.” It further avers that, in accordance with the terms of the decree, 
the plaintiff levied the said assessment and levied upon the defendant a 
certain amount, specifying the amount on each policy; that the assess- 
ment of the defendant amounted to a certain sum, which is specified, 
“for the proportion of the said defendant of the unpaid liabilities of the 
People’s Mutual Live Stock Company of Pennsylvania, incurred while he 
was a member thereof and while his insurance was in force.” 

It is settled that upon the insolvency of a mutual insurance company 
the receiver or the court having charge of the estate takes the place of 
the board of directors for the purpose of making assessments. Meley v. 
Whitaker, 32 Vr. 602. This power of the receiver is deduced by the 
court from the power of the receiver to sue given by the New Jersey 
statute. Justice Dixon says, at page 605: “This statutory power of the 
receiver to sue upon these contracts included, therefore, by reasonable 
implication, the power of doing whatever the corporation or its directors 
were required to do as a preliminary to suit.” 

In the present case the declaration avers that Stockley was appointed, 
by a court of original and competent jurisdiction receiver, to take charge 
of the estate and effects of the company, collect the debts due and 
belonging to it, with power to prosecute and defend suits in the name 
of the corporation or otherwise. This power is as broad as the statutory 
power in Meley v. Whitaker, and, having been given to the plaintiff by 
a court of competent jurisdiction, | must assume is properly his, with 
all the consequences implied in the grant of such power. 

The question, however, is raised in this case whether the averments 
are sufficient to show liability on the part of the defendant, assuming 
the assessments to have been made by proper authority. Three differ- 
ent views have been taken by the court of different states upon this 
question. 1. In the courts of Pennsylvania the contract of the insured 
is construed to be a contract to pay such sums as the officials of the com- 
pany may assess. Thus, in Hummell & Co.’s Appeal, 78 Pa. St. 320, the 
court said: “We think the master erred also in deciding that the assess- 
ment was partially invalid because of excessiveness. By the terms of the 
charter and of the premium note, the assured, as a member of the cor- 
poration, submits himself to the acts of the directors, as the common 
representative of all the members. He and they are all bound by the 
assessments made by them, unless he can show fraud or gross mistake. 
This is a rule he has no right to complain of. He became a member 
on the very condition of submitting to be thus assessed for losses. The 
presumption is that the directors, representing all the members, made 
the assessment properly.” This view was approved in the case of Rosen- 
berger v. Washington Fire Ins. Co., 87 Pa. St. 207. 2. The courts of 
New York have taken a somewhat different view. In Sands v. Kim- 
barck, 27 N. Y. 147, there is a dictum of Chief Justice Denio that the 
receiver should have been required to give some evidence of the exis- 
tence of losses which rendered an assessment proper, but he added: “I 
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«lo not say that upon the trial of an action on such a note the plaintiff 
would be bound to show the existence of the several fires by which the 
several insured parties had sustained losses.” In Jackson, Rec’r, v. 
Roberts, 31 N. Y. 304, the court said: “In an action on a note like the 
present it is undoubtedly incumbent upon the plaintiff to give some evi- 
dence of the existence of losses which rendered the assessment proper. 
He is not required, however, to show the existence of the several fires 
by which the several insured parties had sustained losses.” In that case 
«a record of losses kept in the company’s office appears to have been 
ahe only proof produced of the amount of the losses. As I understand 
athe New York rule, it merely requires proof on the part of the plaintiff 
that there had been some loss which required an assessment; that being 
proved, the presumption is that the amount of the assessment is correct, 
-aml the defendant is required to establish any mistake. 3. The courts 
of other states have adopted a more stringent rule. Thus, in Massachu- 
setts, in Atlantic Mutual Ins. Co. v. Fitzpatrick, 2 Gray 279, the court 
said: “The plaintiffs, in order to maintain this action, were bound to 
show that legal assessments had been made by the directors, and for 
this purpose to produce proper evidence of their act of incorpuration 
and by-laws, so that it might appear that their provisions had been sub- 
stantially complied with in making the assessments, leaving the defend- 
ant to prove that they were not in accordance with the act of incorpora- 
tion and by-laws.” This may mean only that it must appear that the 
assessment was made as required by the by-laws. It does not necessarily 
put upon the plaintiff the burden of proving every fact necessary to 
gestify not only an assessment, but the exact amount of the assessment 
as levied. The courts of Maine seem to follow the Massachusetts rule. 
Augusta Mutual Fire Ins. Co. v. French, 39 Me. 522. In Iowa and 
Missouri a more stringent rule still is adopted, as in those states every 
fact necessary to justify not only an assessment, but the amount of the 
particular assessment, is required to be proved. Pacific Ins. Co. v. Guse, 
49 Mo. 329; American Ins. Co. v. Schmidt, 19 lowa 502; Warner v. 
Beam, 36 Lowa 385. 

Our courts have adopted the Pennsylvania rule. Meley v. Whitaker 
was affirmed upon the express ground that the contract was to pay in 
such proportion as the directors might require, a promise which, the 
court said, implies by operation of law a contract to pay in such propor- 
fions as the receiver might require. The argument now urged, that it is 
miore difficult for the assured to prove mistake in the assessment than 
for the company to prove its correctness, may be a very good reason 
why a man should not make such a contract; it is no reason why the 
courts should refuse to enforce the contract when made. 

Even if the Missouri rule were to be followed and proof were 
gequired of the correctness of the assessment, I think that where the 
assessment is ordered by a court of competent jurisdiction of another 
state, we must assume in this state that the assessment is correct. The 
Glenn cases in the United States Supreme court, referred to by counsel, 
and approved in this state in the case of the Cumberland Lumber Com- 
pany v. Clinton Hill Lumber Co., 12 Dick., 627, are in point. The 
Jearned judge who felt some hesitancy in adopting this rule in Meley v. 
Whitaker says in the last case that the rule seems to be so settled, 
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referring to Hawkins v. Glenn. It is urged that those cases are to be 
distinguished, by the fact that those were cases of a call for payment of 
subscriptions to the capital stock of a corporation, from the principle 
which must govern these cases. The obligation in those cases, as in 
these, was an obligation to pay such sums as might be necessary when 
properly called, and the court had no power, either by itself or by its 
receiver, to call for more than was necessary to pay the debts of the 
company. This is the exact point decided in Cumberland Lumber Co. v. 
Clinton Hill Lumber Co. The principle underlying those cases is that 
the action of the foreign court in the administration of the estate of the 
insolvent corporation binds the members of the corporation so far as 
the administration of the affairs of the corporation is concerned. This 
is necessarily so. It would be quite impossible for the courts of many 
different jurisdictions to determine each for itself the amount of money 
required to be raised upon subscriptions or premium notes in order to 
satisfy the debts of the corporation; a just distribution of the burden 
of indebtedness can be secured only by an administration of the cor- 
porate affairs by the courts of the state which created the corporation; 
that is the justification for the decision in the Glenn cases, which have 
been recently followed by the Supreme court of the United States in the 
cases of Great Western Ins. Co. v. Purdy, 162 U. S. 329; Hancock Natl. 
Bank v. Farnum, 176 U. S. 640. Under this rule every one has his day 
in court. He is not personally bound by the adjudication of the foreign 
tribunal; it is still open to him to show that he was not a policyholder, 
that he had paid in full, that he had been released, that he had an offset. 
There is nothing in the argument that this declaration does not aver 
what would be required to be averred in a suit upon a judgment of the 
Pennsylvania court. This suit is not a suit upon a judgment. It is, 
rather, like the case of Enterprise Lumber Co. v. Mundy, 33 Vr. 16. 

It will be incumbent upon the plaintiff in this case to prove, as he 
has averred, that the defendant is a member of the insolvent company. 
On that subject the decree of the Pennsylvania court is not conclusive; 
it is conclusive, however, as to the fact that an assessment is necessary, 
as to the amount of money required to be raised by the assessment and 
as to the pro rata of each policy. When the plaintiff has averred, as he 
has in his declaration, that the defendant was a member of the com- 
pany, who had contracted to pay assessments in the terms of the appli- 
cation and the policy, and has averred further than an assessment has 
been ordered by the Pennsylvania court, he has averred all that was 
necessary to show liability on the part of the defendant. Moreover, 
in this case the declaration avers with sufficient certainty that the amount 
assessed against the defendant is assessed upon policies which were alive 
during the time that the liability was incurred, and that the amount is 
only the defendant’s pro rata share. 

A recent case upon this subject is Langworthy v. Garding, 74 Minn. 
325, 77 N. W. Rep. 277. 

Fourth. It is also urged that the declaration avers that the assess- 
ments were levied to pay liabilities of the company generally, when the 
contract was to pay only for the mortuary and expense funds; but it 
seems to me a liability to pay to an expense fund must include all proper 
expenses of the corporation. It would not include expenses which the 
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corporation had no right to incur, such as losses by conducting a business 
not authorized by the charter. But no argument can be drawn from 
ihe use of the word “liabilities” that the assessment includes liabilities 
which were not legally incurred by the company; it must mean only 
such liabilities as the company was legally liable to pay, and this, it seems 
to me, must have been included in the mortuary and expense funds. It 
has uniformly, and, I think necessarily, been held that the expenses of 
the receivership may be included in the amount to be raised by the 
assessment, and that a proper allowance may also be made for probable 
failure to collect some assessments. Any other view would result in 
depriving creditors of the corporation of a portion of their claims. 
Wardle v. Townsend (1889), 75 Michigan 885, 42 Northwestern 950; 
Davis v. Shearer (1895), 90 Wisconsin 260, 62 Northwestern 1050; Sea- 
mans v. Miller’s Mutual Ins. Co. (1895), 90 Wisconsin 490, 63 North- 
western 1059; Langworthy v. C. C. Washburn Co. (1899), 77 Minnesota 
256, 79 Northwestern 974. In Wood v. Standard Mutual Live Stock 
Insurance Co. (1893), 154 Pa. St. 157, 26 Atlantic Reporter 103, the 
amount of the assessment sustained was five times the amount of the 
claims. 

Fifth. Another objection is that several causes of action are improp- 
erly joined in one count—the argument being that the plaintiff has no 
right to include in one count an obligation arising upon several different 
policies. I think, however, the obligation or liability is single: it is 
the obligation to an assessment arising out of membership in the com- 
pany; the extent of the liability is determined by the number of policies, 
but the liability is that which arises out of membership in the company. 
It would hardly be contended that the liability of a stockholder was a 
separate liability on each share of stock or on each certificate held by him. 

Sixth. It was urged at the oral argument that the company cannot 
recover because of the provisions of section 69 of the Insurance act of 
1902 (P. L. 1902, p. 434). This act is clearly inapplicable. The company 
had been cecreed insolvent several years before the act was passed. The 
policies in question had been previously issued and it is too clear for 
argument that this act could not apply. 

It is argued further that the declaration does not show that the 
company was authorized to transact business in New Jersey. The poli- 
cies were Pennsylvania contracts, and enforceable in New Jersey under 
the rule of Northampton Mutual Live Stock Ins. Co. v. Tuttle, 11 Vr. 
476, unless subsequent legislation affects the question. Big first section 
of the Insurance act of 1875, as amended in 1887 (G. S . 1760, Sec. 98), 
applies only to companies “transacting business in this state.’ The act 
of 1889 (G. S. 1762, Sec. 103) forbids companies to make insurance on 
any property or thing or on the life, health or safety of any person, or 
in any manner, directly or indirectly, to transact the business of insur- 
ance of any kind whatsoever within this state, unless the company * * 
* shall be authorized to transact business in this state, etc. The act 
of 1895 applies especially to live stock insurance companies on the mutual 
plan. G. S. 1769, Sec. 133. Section 3 of that act (G. S. 1770, Sec. 135) 
applies only to companies not authorized to do business in this state. 
All of these statutes refer only to companies transacting business in New 
Jersey. What is meant by transacting business in a similar statute has 
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been settled in this state. Del. & Hud. Canal Co. v. Mahlenbrock, 34 
Vr. 281. There is nothing to show that the company of which the plain- 
tiff was receiver was transacting business in New Jersey within the 
meaning thus settled. The act of 1888 (G. S. 1762, Sec. 101) applies 
only to fire insurance companies. 

My attention has not been called to any statute except that of 1902. 
I have not found any statute which affects this case. 

Seventh. It is urged that it does not appear that notices of the 
assessment were properly given. The contract was to pay within the 
time provided for in the notice of assessment. The decree of the Penn- 
sylvania court required thirty days’ notice to be given. The declaration 
avers that the plaintiff gave the said defendant the thirty days’ notice 
required by the decree, a copy of that notice being annexed and made 
part of the declaration. I fail to see any defect in the declaration in 
this respect. 

I believe I have disposed of all the objections urged to the declara- 
tion. I think it is good as against a demurrer. 

The demurrers will be overruled, with costs. If the defendants 
desire leave to plead, such leave will be granted upon condition that they 
plead issuable within fifteen days, and accept short notice of trial for 
December term, and consent to a trial at the December term. 





SHERWOOD AND WIFE tv. PERCY A. GADDIS. 


Contract of Sale—Power to Convey— Fraud. 
Mr. F. J. Stuhr for plaintiffs. 


Messrs. George T. Vickers and Randolph Perkins for defendant. 


PARKER, D. J.: The defendant, acting as agent for a Mrs. Cogan 
and dealing with the plaintiffs in that capacity, and he and they believing 
that she was the owner of a certain real estate, negotiated with plain- 
tiffs a sale of said real estate for $6,000.00, received from one Lahey on 
behalf of plaintiffs a deposit of $250.00, and on the same day or the next 
procured from Mrs. Cogan a contract in writing to convey the premises 
on the agreed terms to one Edward Waldeck, named in the contract as 
purchaser, with the plaintiffs’ knowledge and consent. Waldeck was 
sworn as a witness and disclaimed any personal interest in the contract, 
admitting that he acted for the benefit of the plaintiffs, who, therefore, 
are entitled to sue in their own names on any rights arising out of it. 
P. L. 1898, p. 481. 

The claims of plaintiffs is that Mrs. Cogan was not the owner of the 
property, and had no power to convey it, and that Mr. Gaddis knew, or 
was in a position to know this, but deceived them and Mrs. Cogan, and 
induced her, by fraudulent misrepresentations, to execute the contract, 
so that she afterwards repudiated it. It is conceded that Mr. Gaddis 
tendered Mrs. Cogan $100.00 of the $250.00, retaining the other $150.00 
for “services rendered,” but that she refused to accept any money from 
him, and sent back his check. It is also in evidence that the plaintiffs 
subsequently arranged another contract with Mrs. Cogan and her daugh- 
ter, as executors of a will, for the purchase of the same property at 
$6,500.00, and that they have become the owners of the same by deed 
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in pursuance of the new contract, and are now in possession thereof. 
They claim their right to get back their $250.00, which Mr. Gaddis 
still has. 

The defendant’s insistment is that he acted in good faith, believing 
that Mrs. Cogan was the owner, being so informed by her, and having 
no reason to believe otherwise. His defense is, as I understand it, that 
he is accountable to no one but his principal, Mrs. Cogan, for the money 
received, and that the plaintiffs must look to her for its return if they 
are entitled to have it back. If the agent, in dealing with the plaintiffs, 
was guilty of fraud or negligence, there can be no question of their right 
to recover. 1 Enc. Law (2d Ed.), 1124, 1125. But I do not think he 
was guilty of either; certainly not so far as the plaintiffs were concerned. 
I find on the testimony that he was authorized by Mrs. Cogan to make 
the sale, believed she was the owner, and negotiated the contract in 
good faith. Mrs. Cogan might or might not have been able to deliver 
a deed conveying a good title by procuring the signature of her daughter 
as co-executrix. However this may be, she refused to carry out the 
contract, and plaintiffs seem to have concluded that it was better worth 
their while to pay $500.00 more for the property than to file a bill for 
specific performance in a doubtful case. 

The situation then was as follows: Mrs. Cogan had ratified Gaddis’ 
sale on her behalf by executing a contract. He had received, as her 
agent, $250.00 on account. She concluded to repudiate the contract. 
But legally she had received the money, and it was her duty on repudiat- 
ing the contract to tender the money back. The plaintiffs couid have 
refused to accept it, and have sued on the contract, but they did not. 
They preferred to abrogate the contract or accept Mrs. Cogan’s abroga- 
tion of it, and thereby were entitled to get from Mrs. Cogan what they 
had paid Gaddis. 

The case is by no means free from difficulty, and I have considered it 
with care. There seems to be no adjudication in this state bearing 
directly on the points involved. 

Stephens v. Bacon, 2 Halsted 1, is an agency case, but in that case 
the plaintiffs did not pay the money to the agent. 

In Buller v. Harrison, 2 Cowper 565, the plaintiff, an insurer, had 
paid a claim for fire loss to an agent who credited it on a running account 
with his principal. But the insurer, becoming suspicious of the bona 
fides of the loss, served notice of stoppage of the money, and sued the 
agent to get it back. He was entitled to recover from the agent. 

On the other hand, Baurford v. Shuttleworth, 11 Adolph & Ellis 
926, is almost on all fours with the case at Bar. The plaintiff paid 
defendant, an auctioneer and agent for the owner, money on account of 
an agreement to sell real estate. There was no question as to the validity 
of the agreement, but a mortgagee refused to release the specific property 
and demanded payment in full, which the owner was unable to make, 
so the sale fell through for failure to make title. The vendee sued the 
auctioneer to recover his money back, but the court held that the money 
on payment to the agent became immediately the money of the principal, 
and that suit against the agent would not lie. 

The decision in Baurford v. Shuttleworth will be regarded as con- 
trolling this case, and, as a result, there must be judgment for the 
defendant. 





INNES V. INNES. 


GEORGIE F. INNES v. FREDERICK N. INNES. 


(New Jersey Supreme Court, Hudson Circuit, October 28, 1902). 
Divorce—Suit for Alimony— Order to hold to bail— Fraud. 


On contract. 


On October 25, 1902, the plaintiff presented to a commissioner of 
this court her affidavit, verified on that day, in which she in substance 
deposed that on November 5, 1889, she and Frederick N. Innes were 
married; that on July 10, 1902, she was granted, by the Supreme court 
of the state of New York, in and for the county of New York, a decree 
of divorce from the bond of matrimony, with $25.00 weekly alimony, 
with costs and disbursements of $147.49; that such decree was entered 
and filed in the office of the clerk of said court on the same day; that 
the total amount due under such decree was $522.49; that said Frederick 
Innes departed from New York in the summer of 1902 and removed his 
property and effects, in order to defraud the deponent, and came to 
Jersey City; that on October 22, 1902, the deponent called on said Fred- 
erick Innes at his office in Jersey City and demanded of him payment 
of the moneys so due, and that he refused to pay any part thereof, and 
that “he informed this deponent that he was about to leave the state of 
New Jersey, and that he would in the week commencing October 27, 
1902, depart for the city of Baltimore in the state of Maryland, and that 
he intended to take his property and effects with him.” 

On October 25, 1902, the commissioner ordered said Frederick N. 
Inness to be held to bail on a capias ad respondendum issued out of this 


court upon an action of contract, the ground of arrest being the adjudi- 
cation of the commissioner that the defendant was about to remove his 
property and effects out of the jurisdiction of this court with intent to 


7 


defraud his creditors. 

The defendant now moves to set aside such order. 

Mr. Frank P. McDermott for the motion. 

Mr. George W. Flaacke, jr., contra. 

COLLINS, J.: It has been settled that a suit will lie in this state 
as on contract, to recover alimony awarded by the decree of a competent 
court of another state. Bullock v. Bullock, 28 Vroom 508. My only 
inquiry, therefore, is whether the affidavit recited is sufficient to order 
the award of a capias ad respondendum under section 58 of the Practice 
act (Gen. Stats. 2543), on which alone the order in this case can rest. 

By that section it is made a prerequisite to such an award that there 
shall be “proof made on oath or affirmation that there is a debt or 
demand founded upon contract express or implied, due to the plaintiff 
from the defendant, specifying the nature and particulars of said debt 
or demand and establishing * * * to the satisfaction” of the justice 
or commissioner to whom the application is made one or more particu- 
lars of fraud stated, of which one is that adjudged by the commissioner 
by the order made in this case to exist. 

The plaintiff’s affidavit does not prove a demand cognizable in this 
court. To such a demand the decree recited is essential. The only 
competent proof of such a decree is an exemplified or sworn copy of the 
record, or the essential parts thereof, which it does not appear that the 
plaintiff ever saw. 
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Nor does the affidavit state any fact from which an inference of 
fraud upon creditors in the defendant’s intended removal of his property 
and effects to Baltimore could fairly be drawn. The defendant’s admis- 
sion on that subject was entirely consistent with a purpose to go to 
Baltimore for business reasons or other reasons involving no fraud on his 
creditors. 

The commissioner’s order will be set aside, and the defendant will 


be discharged on common bail. 





STATE (MAYOR, ETO., OF CITY OF NEWARK, PROSECUTORS), ». NORTH 
JERSEY STREET RAILWAY COMPANY et al. 
(New Jersey Supreme Court, November 10, 192). 

Taxation — Assessments — Re- able in this court. 2. In order to 
view by state board—Questions of bring before this court for review 
fact — Conclusiveness — Legal the grounds on which such a de- 
ground of determination—Certifi- termination was based in matters 
cation.—1l. The determination of of law, the board should be requir- 
the State Board of Taxation upon ed to certify the grounds, and only 
questions of fact involved in the _ in case of its failure to do so should 
correction by the board of a local other evidence thereof be received. 
assessment of taxes is not review- 

Certiorari by the state, on the prosecution of the mayor and com- 
mon council of the city of Newark, against the North Jersey Street Rail- 
way Company and others, to review a judgment of the State Board of 
Taxation. Affirmed. 


Argued June term, 1902, before Hendrickson, Pitney and Dixon, JJ. 
Mr. Herbert Boggs and Mr. Henry Young for prosecutors. 
Mr. George T. Werts for defendants. 


DIXON, J.: This certiorari brings up the judgment of the State 
Board of Taxation rendered on May 20, 1902, by which it was deter- 
mined that the assessment of $2,075,000 levied by the assessors of New- 
ark for the year 1901 on the property of the North Jersey Street Railway 
Company, consisting of real estate in the city of Newark, should be 
reduced to $1,240,979.42. The prosecutor of the writ, the city of New- 
ark, contends that the questions of fact involved in this judgment are 
reviewable here by virtue of the amendment, approved March 28, 1895 
(Gen. St., p. 370), of the ninth section of the Certiorari act, notwithstand- 
ing the provision in the eighth section of the act establishing the State 
Board of Taxation, approved March 19, 1891 (Gen. St., p. 3344), declar- 
ing that the determination of the board respecting such assessments 
should be final and conclusive. This contention is based on the fact that 
the amendment of the Certiorari act was passed after the act establish- 
ing the board; but another fact is overlooked, viz., that the amendment 
adopted in 1895 relates only to the mode of review, and does not at all 
enlarge the power of review granted to this court by the ninth section 
of the Certiorari act, as it stood before 1891 (see P. L. 1881, p. 34), which 
power was abrogated so far as the determinations of this board were 
concerned, by the act of 1891. Although in the amendment of 1895 the 
whole section as amended was recited, this was done merely to comply 
with the requirement of our constitution in that particular, and it is the 
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settled rule that such recital gives no new force to the pre-existing law. 
Knight v. Freeholders, 49 N. J. Law 485, 12 Atl. 625; McLaughlin v. 
City of Newark, 57 N. J. Law 298, 30 Atl. 543, on error, 58 N. J. Law 
202, 34 Atl. 13; Schwarzwaelder v. Insurance Co., 59 N. J. Eq. 589, 593, 
44 Atl. 769. The act of 1891 is, therefore, on this point, in judicial con- 
templation, the later expression of the legislative will, and precludes us 
from applying to the determinations of this board the power granted 
by the Certiorari act. The question was thus decided in City of Elizabeth 
v. New Jersey Jockey Club, 63 N. J. Law 515, 44 Atl. 207. 

The prosecutor further contends that legal rules were violated in 
the determination of the board, and in support of this contention refers 
to what purports to be a shorthand report of testimony taken before the 
board at the rehearing on this matter. But for two reasons this report 
cannot be considered by us: First, because it is in no way authenticated 
by the board, being neither sent up as part of the return to the writ, 
nor certified in response to a rule from the court; and, second, as the 
board is a body of some legal permanence, it should be required to certify 
the grounds of its determination, not the testimony from which those 
grounds are to be inferred, and only in case of its failure to do so should 
other evidence thereof be received. This rule is enforced generally 
respecting the judgments of judicial and quasi judicial tribunals, and is 
necessary to give due effect to their conclusions, and to render definite 
the basis on which they may be reviewed. Smart v. Railroad Co. (N. J. 
Sup.), 48 Atl. 790, and cases cited; Intiso v. Association (N. J. Sup.), 52 
Atl. 1133. 


No error is shown, and the judgment of the board is affirmed, with 
costs. 





PURCELL v. STATE (BENNETT, PROSECUTOR). 
(New Jersey Supreme Court, November 10, 1902). 


Default judgment—Summons— _ contrary, will presume — such 


Acceptance of service—Authority 
of attorney.—1. When the record 
of a judgment entered by default 
shows that the summons had in- 
dorsed upon it an acknowledgment 
of due and legal service for the 
defendant named therein, signed 
by one of the attorneys of this 
court as attorney, the court, in the 
absence of some showing to the 


acknowledgment to have been duly 
authorized. If the defendant de- 
sire to question the authority, he 
must do so by the presentation of 
affirmative evidence; and, until he 
does, the acknowledgment will be 
held to be valid. 2. The adoption 
of this rule of practice in the dis- 
trict courts of this state is approved. 


Certiorari to Newark District court. 
Certiorari by the state, on the prosecution of Harry Bennett, against 


Harry Purcell, to review a judgment. 


Affirmed. 


Argued June term, 1902, before Dixon, Pitney and Hendrickson, JJ. 
Mr. Malcolm MacLear for prosecutor. 

Messrs. Rockwell & Kirsch for defendant. 

HENDRICKSON, J.: This writ brings up for review a judgment of 


the First District court of the city of Newark. 


It was in an action on 


contract, and the judgment was entered by default, the defendant not 
appearing. The summons was not served upon the defendant in the 
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manner pointed out in the statute, but contained this indorsement, made 
six days before the return day: “Due and legal service hereby acknow!- 
edged, February 13, 1901, for the within-named defendant. A. Van- 
Gieson, Atty.” If it does not bind the defendant, then, manifestly, the 
court acted without jurisdiction, and the judgment should be set aside. 
Such acknowledgments of service have been approved in the higher 
courts, both of law and equity, throughout our judicial history. And I 
see no reason why the practice should not extend to our district courts, 
as at present organized. It is a convenient practice, and can work no 
harm to a defendant; for if, as soon as he is made aware of the fact, he 
should make it appear to the court that such an act was without his author- 
ity, the judgment would be set aside. That it is the clear policy of our 
courts to recognize such acts by the attorneys of the court as valid, and 
to presume them to be authorized until the contrary is shown by the 
party aggrieved, may be gathered from the decisions with regard to 
appearances entered by attorneys for defendant. For this is a function 
quite similar to that of acknowledging service. The true rule in this 
respect was laid down by Vice-Chancellor VanFleet in Insurance Co. v. 
Pinner, 43 N. J. Eq. 52-57, 10 Atl. 184, 186, where he says: “The entry 
of an appearance for a defendant carries with it a presumption that it 
was entered by authority. If the contrary be alleged, affirmative proof 
must be produced, and, until it is, the appearance will be held to be 
valid.” Several cases, both in law and equity, are cited in support of 
the rule laid down. And the same rule should apply to acknowledgments 
of service for defendant. The rule probably grows out of the relation of 
the attorneys to the court. They are regarded as officers of the court. 
In Hendrickson v. Hendrickson, 15 N. J. Law 102-105, Justice Ryerson, 
speaking upon this subject, said: “The confidence placed by courts of 
law in their attorneys is very great. When a man commences an action 
in this court, and an appearance thereto is proffered by one of our 
attorneys, we never question his authority to appear.” If it be sug- 
gested that district courts are of limited jurisdiction, and the statutory 
practice should be strictly adhered to, it must be said in reply that, if 
their jurisdiction is limited, it is not special, and that they are a regularly 
constituted tribunal of justice, with broad powers, regulated by well- 
settled principles. Hess v. Cole, 23 N. J. Law, 116-121. It should also 
be observed that, by the thirty-sixth section of the District Court act (P. 
L. 1898, p. 565), no one except a licensed attorney is permitted to appear 
and prosecute or defend any action in that court, unless it be in his own 
case or in that of an infant. The implication follows that the attorney, 
when thus appearing, would havethe same rightand powers as those which 
attach to him when practicing in other courts. The regularity of the 
practice contended for in this case is also recognized in other jurisdic- 
tions. It is stated in 19 Enc. Pl. and Prac. 702, that in some states it has 
been held that, in the absence of any showing to the contrary, an attorney- 
at-law acknowledging service on the back of a summons will be pre- 
sumed to have had authority for so doing. This is followed with a cita- 
tion of cases. The result is that in this case, there being no showing to 
the contrary, we must presume that.the acknowledgment of service of 
the summons was duly authorized. 

The proceedings and judgment appearing to be in all things regular 
and valid, the judgment below is affirmed, with costs. . 
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Employees — Right to strike— 
Interference by third persons—In- 
ducing men to quit—Employers’ 
rights—Injunction — Continuance 
until final hearing.—1. The right of 
workmen to combine and to cease 
their employment in a body is as 
absolute as the right of an em- 
ployer to discharge any number of 
men in his employment. 2. Union 
workmen have the right to strike 
on the employers’ refusal to dis- 
charge non-union men in his em- 
ploy. 3. Employers, where third 
parties interfere with their em- 
ployees against the latter’s consent, 
and endeavor by threats or per- 
suasions to have the employees 
under contract to render service, 
break their contract and quit the 
service, have a right to an injunc- 
tion to restrain such third persons 
from so interfering with their em- 


JERSEY CITY PRINTING CO. V. CASSIDY ET AL. 
JERSEY CITY PRINTING CO, v. CASSIDY et al. 


(N. J. Court of Chancery, October 13, 1902.) 


third persons interfere with per- 
sons willing to be employed, 
against the latter’s consent, by per- 
sonal molestation, with intent to 
coerce such persons to refrain from 
entering such employment, and by 
personal annoyance, have a right 
to an injunction to restrain such 
third persons from so interfering 
with the persons seeking employ- 
ment; such interference being an 
invasion of the right of employers 
to have labor flow freely to them. 
5. An injunctional order, granted 
on the filing of a bill for an injunc- 
tion by an employer against ma 
former employees, restraining the 
latter from interfering with other 
men employed under contract, or 
with men willing to work, will not 
be set aside on the hearing of a 
motion on ex parte affidavits, but 
will be continued until final hear- 


ployees. 4. Employers, where ing. <4 


Bill for an injunction by the Jersey City Printing Company against 
James Cassidy and others. Motion, on order to show cause, for an 
injunction to restrain defendants, former employees of complainant and 
now on strike, from unlawful interference with complainant’s business, 
the employment of workmen, etc. Heard on bill, answer, and affidavits. 
The restraining order made upon the filing of the bill continued until 
final hearing. 

Upon filing the bill, an order was made restraining the defendants 
“from in any manner knowingly and intentionally causing or attempting 
to cause, by threats, offers of money, payment of money, offering to pay 
or the payment of transportation expenses, inducements or persuasions 
to, any employee of the complainant under contract to render service to 
it to break such contract by quitting such service; from any and all per- 
sonal molestation of persons willing to be employed by complainant, with 
intent to coerce such persons to refrain from entering such employ- 
ment; from addressing persons willing to be employed by complainant 
against their will, and thereby causing them personal annoyance, with a 
view to persuade them to refrain from such employment; from loitering 
or picketing in the streets near the premises of complainant, Nos. 68 and 
70 York street, and No. 37 Montgomery street, Jersey City, with intent 
to procure the personal molestation and annoyance of persons employed 
or willing to be employed by complainant, and with a view to cause per- 
sons so employed to quit their employment, or persons willing to be 
employed by complainant to refrain from such employment; from enter- 
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ing the premises of complainant, Nos. 68 and 70 York street, Jersey 
City, against its will, with intent to interfere with its business; from vio- 
lence, threats of violence, insults, indecent talk, abusive epithets practiced 
upon any persons, without their consent, with intent to coerce them to 
refrain from entering the employment of complainant, or to leave its 
employment.” 

Mr. George G. Tennant for complainant. 

Mr. John J. Fallon for defendants. 


STEVENSON, V. C. (orally): The bill is filed to restrain a body 
of workmen who are on a strike and other persons associated with them, 
from doing certain things which are alleged to be injurious to the com- 
plainant, their former employer. The things that they are restrained 
from doing are specified in the restraining order. That order was not 
made hastily. It was formulated with care on the part of the court, and 
I do not understand that counsel for the defendants criticises its terms 
on the ground that they are too broad. The defense is that the persons 
who are enjoined have not been doing, and are not threatening now to 
do, any of those things that are interdicted. That is the sum and sub- 
stance of the defense which has been presented by a great many affi- 
davits, and with very great force. 

The order does not interfere with the right of the workman to cease 
his employment for any reasons that he sees fit. It does not undertake 
to say that workmen may not refuse to be employed if certain other 
classes of workmen are retained in employment. It leaves the workman 
absolutely free to abstain from work—for good reasons, for bad reasons, 
for no reasons. His absolute freedom to work, or not to work, is not 
in any way impaired. The restraining order is based upon the theory 
that the right of the workman to cease his employment, to refuse to be 
employed, and to do that in conjunction with his fellow workmen, is just 
as absolute as is the right of the employer to refuse further to employ 
one man, or ten men, or twenty men who have theretofore been in his 
employment. From an examination of the cases and a very careful con- 
sideration of the subject, I am unable to discover any right in the courts, 
as the law now stands, to interfere with this absolute freedom, on the 
part of the employer, to employ whom he will, and to cease to employ 
whom he will, and the corresponding freedom on the part of the work- 
man, for any reason or no reason, to say that he will no longer be em- 
ployed, and the further right of the workmen of their own free will to 
combine, and meet as one party, as a unit, the employer, who, on the 
other side of the transaction, appears as a unit before them. Any dis- 
cussion of the motives, purposes, or intentions of the employer in exer- 
cising his absolute right to employ or not to employ as he sees fit, or of 
the free combination of employees in exercising the corresponding abso- 
lute right to be employed or not as they see fit, seems to me to be in 
the air. 

Thus there is a wide field in which employees may combine and 
exercise the arbitrary right of “dictating” to their common employer 
“how he shall conduct his business.” The exact correlative of this right 
of the employees exists in an equal degree in the employer. He may 
arbitrarily “dictate” to five thousand men in his employ in regard to 
matters in respect of which their conduct ought, according to correct 
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social and ethical principles, to be left entirely free. But if the dictation 
is backed up solely by the announcement that if it is not submitted to 
the dictating party will refrain from employing, or refrain from being 
employed, as the case may be, no legal or equitable right belonging to 
the party dictated to which I am able to discern is thereby invaded. 
Some of the expressions which have been used, and which are commonly 
used in relation to this subject, seem to me to be misleading. Union 
workmen who inform their employer that they will strike if he refuses 
to discharge all non-union workmen in his employ are acting within their 
absolute right, and in fact are merely dictating the terms upon which they 
will be employed. All such terms necessarily relate both to “how the 
employer shall conduct his business,’’ and how the employees shall con- 
duct their business. The doctrine of the old cases, of which we have in 
New Jersey an interesting example in State v. Donaldson, 32 N. J. Law 
151, 90 Am. Dec, 649, which placed the employee, when acting in com- 
bination with his fellow workmen, at a tremendous disadvantage as com- 
pared with his employer, I think may be regarded as entirely exploded. 
The authority of the deliverances of the Supreme court in State v. Don- 
aldson was largely, if not entirely, abolished by statute in 1883. 

The principles which I have endeavored to state are all recognized 
in the restraining order in this case, and are so plainly recognized that 
the intelligent and industrious counsel for the defendants is unable to 
point out any respect wherein the terms of the order should be modified. 
The things which the restraining order interdicts are things which, for 
the purposes of this argument, it is practically conceded the defendants 
have no right to do. In this situation of the case, it would seem to be 
unnecessary to further consider the legal propriety of the restraining 
order, much less to take it up clause by clause. I have, however, pointed 
out what conduct on the part of the defendants is excluded from the 
_ operation of this order, and I think that it is fair to all the parties to this 
suit, who are concerned in the maintenance of the restraining order, to 
explain, at least in a general way, what conduct is included within its 
prohibition. This can be most conveniently done by making plain the 
most important principles embodied in the order, principles which prac- 
tically have been developed by the courts of this country and England 
during the last five or ten years. The injunction in strike and boycott 
cases is of very recent use. Already a wide difference of opinion has 
been developed among judges in regard to the liability of a combination 
of workmen to actions at law for damages and suits in equity for an 
injunction. It is only very recently, I think, that one of the most im- 
portant rights which now are vindicated by the injunction in a strike 
case has been differentiated; in many cases it has been apparently half 
recognized, or indirectly enforced. That the interest of an employer or 
an employee in a contract for services in property is conceded. Where 
defendants in combination or individually undertake to interfere with and 
disrupt existing contract relations between the employer and the em- 
ployees it is plain that a property right is directly invaded. The effect 
is the same whether the means employed to cause the workman to break 
his contract and thus injure the employer are violence or threats of vio- 
lence against the employee, or mere molestation, annoyance, or per- 
suasions. In all these cases, whatever the means may be, they constitute 
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the cause of the breaking of a contract and consequently they constitute 
the natural and proximate cause of damage. The intentional doing of any- 
thing by a third party which is the natural and proximate cause of the 
disruption of a contract relation, to the injury of one of the contracting 
parties, is now very generally recognized as actionable, in the absence 
of a sufficient justification; and the question in every case seems to turn 
upon justification alone. Where the tangible property of an employer is 
seized or directly injured by violence, with intent to interfere with the 
carrying on of his business, the case also is free from embarrassment. In 
the case of Frank v. Herold (recently decided by Vice Chancellor Pitney) 
52 Atl. 152, the whole subject of the unlawfulness of molestation and 
annoyance of employees with intent and with the effect to induce them to 
abandon their employment, to the injury of their employer’s business, is 
amply discussed. 

But the difficult case presents itself when the workmen in combina- 
tion undertake to interfere with the freedom of action on the part of 
other workmen who naturally would seek employment where they, the 
workmen in combination, desire and intend that no man shall be em- 
ployed excepting upon their terms. ‘The difficulty is in perceiving how 
molestation and annoyance, not of the employees of a complainant, but 
of persons who are merely looking for work, and may become employees 
of the complainant, can be erected into a legal or equitable grievance on 
the part of the complainant. But the difficulty is still further increased 
where the possible employees make no complaint to any court for pro- 
tection, and the conduct of the molesting party does not afford a basis 
which the ancient common law recognized as sufficient to support an 
action of tort on their behalf, such as for an assault and battery, or a 
slander. Abusive language is not necessarily actionable at the common 
law. If to call a man a “scab” in the street, or to follow him back and 
forth from his home to his place of employment, was formerly not action- 
able on behalf of the victim of this petty annoyance, the problem is to 
understand how one who is merely the victim’s possible employer can 
complain either at law or in equity; there being no actual contract for 
service, but only a potential one, interfered with. 

It is easier, I think, to obtain a correct idea of the legal and equitable 
right which underlies many of the injunctions which have been granted 
in these strike cases, restraining combinations of workmen from interfer- 
ing with the natural supply of labor to an employer by means of molesta- 
tion and personal annoyance, if we exclude from consideration the con- 
duct of the defendants as a cause of action on behalf of the immediate 
victims of their molestation, i. e., of the workman or workmen whom the 
combination are seeking to deter from entering into the employment 
which is offered to them, and which they, if let alone, would wish to 
accept. I say this although I firmly believe that the molested workman 
seeking employment, and unreasonably interfered with in this effort by 
a combination, has an action for damages at common law, and where 
the molestation is repeated and persistent has the same right to an 
injunction in equity which under the same circumstances is accorded to 
his contemplated employer. The underlying right in this particular case 
under consideration, which seems to be coming into general recognition 
as the subject of protection by courts of equity through the instru- 
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mentality of an injunction, appears to be the right to enjoy a certain free 
and natural condition of the labor market, which in a recent case in the 
House of Lords was referred to, in the language of Lord Ellenborough, 
as a “probable expectancy.” This underlying right has otherwise been 
broadly defined or described as the right which every man has to earn 
his living, or to pursue his trade or business, without undue interference, 
and might otherwise be described as the right which every man has, 
whether employer or employee, of absolute freedom to employ or to be 
employed. The peculiar element of this perhaps newly recognized right 
is that it is an interest which one man has in the freedom of another. 
In the case before this court, the Jersey City Printing Company claims 
the right not only to be free in employing labor, but also the right that 
labor shall be free to be employed by it, the Jersey City Printing Com- 
pany. A large part of what is most valuable in modern life seems to 
depend more or less directly upon “probable expectancies.” When they 
fail, civilization, as at present organized, may go down. As social and 
industrial life develops and grows more complex, these “probable expec- 
tancies” are bound to increase. It would seem to be inevitable that 
courts of law, as our system of jurisprudence is evolved to meet the grow- 
ing wants of an increasingly complex social order, will discover, define, 
and protect from undue interference more of these “probable expec- 
tancies.” In undertaking to ascertain and define the rights and remedies 
of employers and employees in respect of their “probable expectancies” in 
relation to the labor market, it is well not to lose sight altogether of any 
other analogous rights and remedies which are based upon similar “prob- 
able expectancies.” It will probably be found in the end, I think, that. 
the natural expectancy of employers in relation to the labor market, and 
the natural expectancies of merchants in respect to the merchandise 
market, must be recognized to the same extent by courts of law and 
courts of equity, and protected by substantially the same rules. It is 
freedom in the market, freedom in the purchase and sale of all things, 
including both goods and labor, that our modern law is endeavoring to 
insure to every dealer on either side of the market. The valuable thing 
to merchant and to customer, to employer and employee, manifestly, is 
freedom on both sides of the market. The merchant with his fortune 
invested in goods, and with perfect freedom to sell, might be ruined if his 
customers were deprived of their freedom to buy; the purchaser, a house- 
holder, seeking supplies for his family, with money in his pocket and 
free to buy, might find his liberty of no value, and might suffer from lack 
of food and clothing, if the shopmen who deal in these articles were so 
terrorized by a powerful combination as to be coerced into refusing to 
sell either food or clothing to him. It is, however, the right of the em- 
ployer and employee to a free labor market that is the particular thing 
under consideration in this case. A man establishes a large factory, 
where working people reside; taking the risk of his being able to conduct 
his industry and offer these working people employment which they will 
be willing to accept. He takes the risk of destructive competition and a 
large number of other risks out of which at any time may come his 
financial ruin and the suspension of his manufacturing works. But our 
law in its recent development undertakes to insure to him, not only that 
he may employ whom he pleases, but that all who wish to be employed 
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by him may enter into and remain in such employment freely, without 
threats of harm, without unreasonable molestation and annoyance from 
the words, actions, or other conduct of any other persons acting in combi- 
nation. What is the measure or test by which the conduct of a combina- 
tion of persons must be judged in order to determine whether or not it 
is an unlawful interference with freedom of employment in the labor 
market, and as such injurious to an employer of labor in respect of his 
“probable expectancies,” has not as yet been clearly defined. Perhaps 
no better definition could be suggested than that which may be framed 
by conveniently using that important legal ficticious person who has. 
taken such a large part in the development of our law during the last 
fifty years, the reasonably prudent, reasonably courageous, and not un- 
reasonably sensitive man. Precisely this same standard is employed 
throughout the law of nuisance in determining what degree of annoyance 
on the part of one’s neighbor one must submit to, and what degree of 
such annoyance is excessive and the subject of an action for damages or 
a suit for an injunction. A man may not be liable to an action for slander 
for calling a workman a “scab” in the street, but if one hundred men 
combine to have this workman denounced as a “scab” in the street, or 
followed in the streets to and from his home, so as to attract public 
attention to him, and place him in an annoyingly conspicuous position, 
such conduct, the result of such combination, is held to be an invasion 
of the “probable expectancy” of his employer or contemplated employer, 
an invasion of this employer’s right to have labor flow freely to him. 
Without any regard to the rights and remedies which the molested work- 
man may have, the injunction goes, at the suit of the employer, to 
protect his “probable expectancy”—to secure freedom in the labor market 
to employ and to be employed, upon which the continuance of his entire 
industry may depend. 

I think it is safe to say that, all through this development of strike 
law during the last decade, no principle becomes established which does 
not operate equally upon both employer and employee. The rights of 
both classes are absolutely equal in respect of all these ‘probable 
expectancies.” An operator upon printing machines has the right to 
offer his labor freely to any of the printing shops in Jersey City. These 
shops may all combine to refuse to employ him on account of his race, 
or membership in a labor union, or for any other reason, or for no reason, 
precisely as twenty employees in one printing shop may combine, and 
arbitrarily refuse to be further employed unless the business is conducted 
in accordance with their views. But, in the case of the operative seeking 
employment, he has a right to have the action of the masters of the 
printing shops in reference to employing him left absolutely free. If, 
after obtaining or seeking to obtain employment in a shop, the master 
of that shop should be subjected to annoyances and molestation insti- 
gated by the proprietors of other printing shops, who combine to compel, 
by such molestation and annoyance, this one master printer, against his 
will and wish, to exclude the operative from employment, this operative, 
in my judgment, would have a right to an action at law for damages, 
and would have a right to an injunction if his case presented the other 
ordinary conditions upon which injunctions issue. But the common law 
courts have not had time to speak distinctly on this subject as yet, and 
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it is necessary to be cautious in dealing with a subject in which both 
courts of law and courts of equity as yet are feeling their way. | think 
that the leading principle enforced in the restraining order in this case 
is not inconsistent with any authorities which control this court. This 
principle is that a combination of employers or a combination of em- 
ployees, the object of which is to interfere with the freedom of the 
employer to employ, or of the employee to be employed (in either of 
which cases there is an interference with the enjoyment of a “probable 
expectancy,” which the law recognizes as something in the nature of 
property), by means of such molestation or personal annoyance as would 
be liable to coerce the person upon whom it was inflicted, assuming that 
he is reasonably courageous and not unreasonably sensitive, to refrain 
from employing or being employed, is illegal, and founds an action for 
damages on the part of any person knowingly injured in respect of his 
“probable expectancy” by such interference, and also, when the other 
necessary conditions exist, affords the basis of an injunction from a court 
of equity. The doctrine which supports that portion of the restraining 
order in this case, which undertakes to interdict the defendants from 
molesting applicants for employment as an invasion of a right of the 
complainant, is applicable to a situation presenting either an employer or 
an employee as complainant, and containing the following elements: 
First: Some person or persons desiring to exercise the right of employing 
labor or the right of being employed to labor. Second. A combination 
of persons to interfere with that right by molestation or annoyance of 
the employers who would employ, or the co-employees who would be 
employed, in the absence of such molestation. How far the element of 
combination of a number of persons will finally be found necessary in 
order to make out the invasion of a legal or equitable right in this class 
of cases, need not be discussed. We are dealing with cases where power- 
ful combinations of large numbers in fact exist. Third. Such a degree 
of molestation as might constrain a person having reasonable fortitude, 
and not being unreasonably sensitive, to abandon his intention to employ 
or to be employed in order to escape such molestation. Fourth. As the 
result of the foregoing conditions, an actual pecuniary loss to the com- 
plaining party by the interference with his enjoyment of his “probable 
expectancies” in respect of the labor market. I do not think that the 
constraining force, brought to bear upon the employer or employee, 
which the law can interdict, can ever include the power of public opinion 
or even of class opinion. Every man, whether an employer or an 
employee, constitutes a part of a great industrial system, and his conduct 
is open to the criticism of the members of his own class. While, there- 
fore, a combination of union men have no right to cry “scab” in the 
streets to non-union employees, or follow them in the street in a body 
to and from their homes, or do many other things in combination which, 
if done once by a single individual, would not found an action of tort, 
such combinations, I think, have left a fairly wide field of effort towards 
the creation and application of public opinion as a constraining force upon 
conduct of any kind which they wish to discourage. 
I have endeavored to explain in a general way my own view of the 
most important and least understood principle embodied in the restrain- 
ing order in this case, in order that the defendants, and in fact all parties 
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interested, may have all possible light in construing and applying the 
exact terms of the order. What I have said may be found to be subject 
to modifications without subjecting the terms of the order to any change. 
All generalizations on such a subject—such a novel subject as the one 
under consideration—are dangerous. There may be conduct on the part 
of a combination of employers or of employees which would seem to 
come within the general definition or description of illegal and prohibited 
conduct which I have attempted to frame, but which conduct, neverthe- 
less, might be justified, and hence could not be adjudged illegal. Moles- 
tation and personal annoyance, however, the terms which I have em- 
ployed, do not seem to be inclusive of any justifiable conduct, especially 
if no one is allowed to complain that he is molested or annoyed by being 
subjected peaceably to the judgment and criticism of public opinion. 

[The Vice-Chancellor then discussed at iength the effect of the 
answer of the defendants and the affidavits annexed thereto, which denied 
all the charges of interference with existing labor contracts, or molesta- 
tion practiced to prevent new workmen from being employed. The con- 
clusion was that, notwithstanding such denials, even when sustained by 
the greater weight of evidence, the restraining order should be held in 
force as to those defendants who stood fairly charged under oath with the 
interdicted misconduct, and should be vacated as to any other defend- 
ants not so charged; that the sole issue appeared to be one of fact, viz.: 
whether the defendants had done and were threatening to do the acts 
complained of or not; and that such an issue could not properly be tried 
on ex parte affidavits, but should be reserved for the final hearing; that in 
a case like this, where the defendants were the only persons in sight, 
apparently, interested in having the unlawful conduct complained of con- 
tinued, and were therefore subjected to a temptation to cause such con- 
duct to be continued, an injunction which merely prevented them from 
doing acts which they disclaimed any right to do, and denied that they 
had done or threatened to do, should be retained until the final hearing. } 
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(Abstract of Recent Opinion.) 


Deed — Construction — Restrictions. —1. It is provided in a 
conveyance of a strip of sixty feet of land by defendants to the 
complainant that the defendants ‘shall not be prohibited from building a 
pier in front of their property, and connecting the same to the new walk 
about to be erected by the complainant on said strip of land, and upon the 
further condition that the said pier shall be at least one thousand feet in 
length, extending into the ocean beyond the present sixty feet wide strip, 
and constructed of iron or steel, and that the defendant shall not permit 
the sale of any commodity upon the same, and be confined to charging 
only an entrance fee. Held, that this proviso in all its parts applies only 
to a pier erected in the future, and has no relation to a pier existing at the 
time of the said conveyance. Atlantic City v. Young & McShea Amuse- 
ment Co. (Messrs. Godfrey & Godfrey for complainant. Messrs. 
Thompson & Cole for defendants). Opinion by VAN SYCKEL, J., 
October 20, 1902. 
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NEW JERSEY PREROGATIVE COURT. 


(Abstract of Recent Opinion.) 


Surrogate—Jurisdiction—Letters of administration—1. The pro- 
visions of section 29 of the Orphans’ Court Act of 1898 
confer jurisdiction upon the surrogate over the grant of letters of 
administration on the estate of persons who have died nonresidents of this 
state. A contest over the right of administration will not oust his juris- 
diction, or confer jurisdiction in the first instance on the Orphans’ Court, 
as in the case of deceased residents of the state, under the provisions of 
section 26 of that act. 2. The foreign residence of a decedent at death 
is a jurisdictional fact, essential to the jurisdiction of the surrogate, under 
section 29. If persons in interest deny the foreign residence and assert a 
residence in this state, the surrogate is impliedly authorized to determine 
the residence, subject to an appeal to the Orphans’ Court, under section 
201 of that act. 3. The residence of an infant born in New Jersey, of 
parents resident here, is presumed to continue a residence in this state, 
until proof is adduced that it has been lawfully changed. The infant’s 
residence will follow that of the father while he is living; after the father’s 
death, it will, in general, follow that of the mother. The residence of an 
infant existing in this state at the death of the father will not be shown 
to be changed by proof that the mother afterward took the infant with her 
to a foreign state, unless it appears that the change of abode was with 
intent on the part of the mother to abandon the residence in New Jersey, 
and acquire residence in the foreign state, animo manendi. In re Rus- 
sell’s estate. (Mr. Walter H. Bacon for appellants. Mr. Howard Car- 
row, pro se). Opinion by MAGIE, Ordinary, October 28, 1902. 
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(Abstracts of Recent Opinions.) 


Partition — Suit — Cross-bill — Set-off—1. A _ bill for partition 
claimed that defendant was a tenant in common with plaintiff under 
a certain devise, and the answer denied the title of complainant on 
the ground that the question of title was res judicata between the parties. 
Complainant moved to strike out that part of the answer denying the title. 
Held, that the motion should be denied; such a motion being, under rule 
218, not a demurrer, but a substitute for an exception, and the part of the 
answer in question not being impertinent. 2. A motion to strike out a 
cross-bill on the ground that the matters stated are irrelevant to the case 
made by the bill is a substitute for a demurrer, and raises the question of 
the legal sufficiency of the allegations of the cross-bill as the basis for the 
relief therein prayed. 3. In partition by two complainants, defendant set 
up claims against one of complainants; some of the claims being due 
defendant as executrix, and some individually and jointly with another. 
Held, that the claims could not be considered. 4. In partition, claims of 
complainant against defendant for rents of the premises collected 
by defendant may be adjudicated. 5. A bill not only sought par- 
tition against a tenant in common, but sought to recover of defend- 
ant, as executrix of a decedent, for rents of the premises collected and 
retained by him after he had ceased to be trustee of the premises. An 
answer went to the merits of the claim as to the decedent and a cross-bill 
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set up a set-off. Held, on a motion to strike the cross-bill and a part of 
the answer, that the bill would be regarded, not as filed in partition, but as 
one to recover the moneys owing complainants in different proportions, 
and proper set-offs would be allowed. Hanneman v. Richter. (Mr. 
Charles H. Hartshorne for complainants. Mr. Clarence Kelsey for de- 
fendants). Opinion by STEVENSON, V. C., October 9, 1902. 


Injunction — Restraining Suit in foreign State — Evidence.— 
1. Where a creditor and debtor are both citizens and_ resi- 
dents of the same state, and the creditor institutes attachment in 
another state to reach credits due the debtor there, which would have 
been exempt from attachment or judicial process under the iaws of the 
state where both parties were domiciled, the creditor may be enjoined 
from further prosecuting his action in the foreign state. 2. An attach- 
ment in New Jersey for wages can only issue against an absconding 
debtor, and wages cannot be reached under Acts 1901, p. 372, upon an 
execution, except upon an order that such installment of said wages as a 
judicial officer shall determine shall be paid from time to time. 3. Ina suit 
against one who has been made a garnishee of plaintiff in another state, 
the action will not be abated by plea of the other action, but it may be 
stayed until the foreign action is discontinued. 4. A debtor residing in 
New Jersey sued for an injunction to restrain his creditor, also a resident 
of New Jersey, from attaching in another state a sum due the debtor, and 
which, under the laws of New Jersey, was exempt from attachment. De- 
fendant’s sworn statement was that he had assigned the claim absolutely 
to the one prosecuting in the other state, and that under the assignment 
the assignor was to receive half of any recovery. Held, that the injunc- 
tion would not lie, inasmuch as on the showing the assignor had no con- 
trol over the foreign proceedings. 5. A creditor residing in New Jersey 
assigned his claim against the debtor, also a resident of New Jersey, to 
one in another state, who there attached a sum due the debtor, which sum 
was exempt from execution under the laws of New Jersey. Held, that 
an injunction would not issue, restraining the creditor from receiving any 
part of the money collected, since the effect of such an injunction would 
be to leave the money in the hands of the assignee, and would be of no 
avail tothe debtor. 6. Ina suit by a debtor for an injunction restraining 
attachment proceeding in a foreign state, it appeared that the debt 
amounted to $31; and it was contended that the New Jersey court had no 
jurisdiction, the debt being below the $50 limit. Held, that the amount 
attached being over $50, and it not appearing that the debts, interest and 
costs would not amount to more than $50, there was jurisdiction. Mar- 
garum v. Moon. Hogan v. Crooks. Murfit v. Robbins. Hasson v. 
Roache. Cappell v. Shadinger. Prest v. White. Ayers v. Holtz. (Mr. 
John A. Montgomery and Mr. W. M. Lanning for complainants. Mr. 
W. Holt Apgar and Mr. W. D. Holt for defendants). Opinion by REED, 
V. C., October 10, 1902. 


Equity — Plea to jurisdiction— Rules.—1. Where a plea to 
the jurisdiction has been filed, and has been duly noticed and set 
down for argument at the next term, as required by Chancery Act 1902, 
section 20, the complainant is not entitled to move to strike out the plea 
under rule 213, providing that any objections to a pleading may be made 
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and adjudicated on motion without the filing of a demurrer or exceptions, 
and that the making of a motion under the rule shall be deemed a waiver 
of the right to demur or except. Wilson v. American Palace Car Co. of 
New Jersey. (Mr. E. A. Keasbey for the motion. Mr. R. H. McCarter, 
opposed). Opinion by EMERY, V. C., October 20, 1902. 


Street railroads— Right to use streets.—1. Traction Act 
1893, section 1 (3 Gen. St., p. 3235), requires a street railroad 
corporation, before using any street or highway, to obtain the consent of 
the governing body “of the township or county” within which the street 
or highway used is located; Acts 1894 (3 Gen. St., p. 3247) provides that, 
in addition to the restrictions prescribed by law, no street railroad shall 
be constructed in any street in any municipality, town, township, village, 
or borough, without the consent of its governing body; and Act 1896 (P. 
L. 1896, p. 329) requires the consent of the governing bodies of cities, 
towns and villages, and declares that if any board or public authority 
other than the governing body of such municipality, town, or village shall 
have control of any of the streets or highways over which the tracks are 
to be located, the consent of such other body or public authority shall 
also be obtained. Held, that though, under the act of 1893, the consent 
of the governing body “of the township or county” only need be obtained, 
the subsequent acts required the consent of both county and township or 
other municipality within the territory in which the railroad lines were 
proposed to be built. Woodbridge Township v. Raritan Traction Co. 
(Mr. Martin for complainant. Mr. Keasbey and Mr. Lindabury for de- 
fendant). Opinion by STEVENS, V. C., October 28, 1902. é' 


Fixtures—Office furniture—Machinery—1. To transmute chat- 
tels into realty, it must appear: First that the chattels were 
actually annexed to the real estate, or something appurtenant thereto; 
second, that they were applied to the use to which that part of the realty to 
which they were connected was appropriated; third, that they were an- 
nexed with the intention to make a permanent accession to the freehold. 
2. Office furniture, safes, tables, chairs, clocks, desks, small clothespress, 
soap kettle, etc., found in a laundry plant, and none of which were in any 
way attached to the building, constitute personal, and not real estate. 3. 
A mortgage executed by a laundry company, after describing the lands 
mortgaged, continued “and all personal and mixed estate * * * * 
and also all machinery, boilers, engines, and fixtures of every descrip- 
tion.” The machinery included an engine, boiler, and shafting, the 
engine being bolted to a stone, brick or cement foundation; ironing ma- 
chines made of steel rollers, connected above to the shafting by a pulley 
and belt, and connected underneath, as well as from above, with the boiler 
by steam pipes; an “annihilator,” fastened by lag screws, and connected 
with the boiler and with the shafting; washing machines bolted to the 
floor, and connected with the shafting by pulley and belt; and other laun- 
dry machinery similarly attached. Held to be part of the real estate 
and covered by the mortgage, though it was recorded only as a real, and 
not as a chattel, mortgage. Atlantic Safe Deposit and Trust Co.v. Atlantic 
City Laundry Co. (Messrs. Thompson & Cole for complainant, Mr. W. 
M. Clevenger for the receiver. Mr. W. H. Voorhees for defendant, 
Margaret Paul Irvin). Opinion by REED, V. C., November 5, 1902. 
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Insolvency of tenant—Claim for rent.—1. A lessor in a lease for a 
term of years, at a designated annual rental, which gives the lessor the 
right of re-entry in case of a failure to pay the rent, is not entitled, on the 
insolvency of the lessee, to demand from the receiver the rent accruing 
under the lease after the receiver quits the premises. Klein v. W. A. 
Gavenesch Co. (Mr. Charles C. Black for appellant. Mr. R. S. Hud- 
speth for receiver). 


Opinion by PITNEY, V. C., November 12, 1902. 


Nuisances—Noises—Sunday ball games.—1. The noise caused by 
the shouts, cheers and stamping of feet of spectators at Sunday ball 
games, even though constituting a public nuisance, which may be dealt 
with as such, will be enjoined at the suit of individuals living in the neigh- 
borhood; it being such as to appreciably disturb their rest and quiet. 


Gilbough v. West Side Amusement Co. 
Mr. William H. Speer for defendant). Opinion by PITNEY, 


plainants. 
V. C., November 15, 1902. 


(Mr. E. W. Demarest for com- 
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LANDLORD AND TENANT. 
Editor of the N. J. Law JOURNAL: 


SIR: Some days ago my atten- 
tion was attracted by an interest- 
ing case in one of the District 
courts of the city of Newark. The 
question raised was not satisfactor- 
ily answered, and it seems one of 
sufficient importance to be given 
consideration by any one whom it 
may concern. 

It appears from the facts that A, 
who had formerly owned a piece of 
real estate, sold it to B, who agreed 
with her that she, A, might remain 
in possession without paying rent 
until the property was sold; that 
during September B sold to C and 
both B and C gave notice to move. 
A remained in possession, and C 
then filed an affidavit in the District 
court setting out the above facts 
and demanding possession. The 
court rightly held that the relation 
of landlord and tenant was not 
established and dismissed the 
action. C then went to A on the 
third of November, and said, “You 
may remain here as my tenant 
from month to month, and, if you 
do, the rent will be seventy-five 


dollars a month, payable in ad- 
vance.” He then demanded the 
rent, came back again on the fifth 
of November and again demanded 
the rent or possession and, being 
refused both, filed an affidavit set- 
ting out that he was the owner of 
the described premises; that on 
November 3 he rented the premises 
for seventy-five dollars a month, 
payable in advance, to A; that the 
rent was due, and that on the fifth 
of November he had demanded the 
rent or possession. The case came 
on to be heard five days later, and, 
upon the fact being brought out 
that A had not agreed by words to 
pay the rent asked, the suit was dis- 
missed. 

The 113th section of the District 
Court act, 1898, prevents an appeal 
on certiorari, and the act of 1902, 
chapter 172, page 565, gives no re- 
lief, and C is accordingly thrown 
back on his action of ejectment, 
and without the right to hold A for 
costs. 

The counsel for C argued that 
the case was brought on the uni- 
lateral contract theory, and cited 
Cannon v. Ryan, 20 Vr. 314, and 
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Roberts v. Hayward, 3 Carr and 
Poole 342, as authority. In the 
Cannon case, notice, being given on 
Sunday, was ineffectual, but the 
court recognized the principle that 
contracts might arise by accept- 
ance of a proposition by actions as 
well as by words. 

In the case of Roberts v. Hay- 
ward, a party occupied premises 
under an agreement for three years 
at forty-five pounds a year, which 
expired at midsummer, 1826. He 
remained in and the landlord took 
no steps to remove him, but at the 
Michaelmas following gave him 
notice to quit on Ladyday, 1827, or 
pay the rent of fifty pounds a year, 
The tenant remained in and a dis- 
tress was levied at the rate of fifty 
pounds, which was held regular. 
Chief Justice Bent said that the 
silence of the tenant was equivalent 
to his saying, “I will continue on 
the terms of your proposal.” The 


ruling was affirmed in banc on 
motion for a new trial. 

The District court, however, at- 
tempted to distinguish the cases on 
the ground that in the Cannon and 
Roberts cases the relation of land- 
lord and tenant was already estab- 


lished. It was urged that this was 
not the fact; that in the Cannon 
case the original letting was for a 
definite term, from October 13, 
1885, to April 13, 1886, and that, 
on April 13, 1886, the relation of 
landlord and tenant ceased, and 
that the former tenant was a mere 
trespasser or stranger until the 
new contract arose, and that the 
same was true in the Roberts case. 

The court then reasoned that if 
counsel’s contention was correct, 
the majority of actions of ejectment 
would be done away with; that 
whenever any one found a tres- 
passer or stranger in possession of 
his premises, instead of bringing a 
slow, expensive, troublesome eject- 


ment suit, he might substitute, on 
the above theory, a summary inex- 
pensive District court landlord and 
tenancy proceeding. The truth of 
this was admitted, but it was urged 
that the reasoning was non 
sequitur. Was justice done to C? 

The law recognizes the relation 
of landlord and tenant as a con- 
tractual relation; it also recognizes, 
both bilateral and unilateral con- 
tracts. An offer must be accepted 
as made. If X says to Y, “I will 
give you fifty dollars if you will 
promise to repair my stable,” and 
Y goes ahead and repairs the 
stable, he cannot recover on con- 
tract, he has not accepted the offer 
as made; X asked not for the act, 
but the promise. Again, if X says 
to Y, “I will give you ten dollars if 
you will mow my lawn,” and Y 
mows the lawn, he is entitled to 
recover. So if X says to Y, “l 
will pay you a hundred dollars if 
you will let me have your house for 
a month,” and Y lets him have the 
house, the contract is complete, and 
vice versa. 

This does not run counter to the 
silence theory as established in 
Felthouse v. Bindley, 11 C. B. N. 
S. 69, that one cannot be compelled 
to break silence. There A had B’s 
horse in his stable and wrote, say- 
ing, “I will give you a hundred 
dollars for your horse,” and added, 
“Tf I do not hear from you about 
him, I shall consider the horse as 
mine.” B failed to answer, and it 
was held that there was no con- 
tract. The distinction is apparent. 

In Hobbs v. Massasoit Whip 
Co., 158 Mass. 194, under some- 
what analogous circumstances, a 
contract was held to arise on the 
ground of previous business rela- 
tions of the parties. In Day v. 
Cayton, 119 Mass. 513, the plaintiff 
erected a wall partly on his own 
land and partly on that of the de- 
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fendant, and the court held that if 
the plaintiff undertook and com- 
pleted the building of the wall, with 
the expectation that the defendant 
would pay for it, and the defendant 
had reason to know that the plain- 
tiff was so acting with that expec- 
tation, and allowed him so to act 
without objection, then the jury 
might infer a promise on the part 
of the defendant to pay the plain- 
tiff. 
_ This line of cases, however, is 
not directly in point, nor are the 
words of Chief Justice Bent in the 
Roberts case necessary: “The 
silence of the tenant is equivalent 
to his saying, ‘I will continue in on 
the terms of your proposal.’” No 
words were essential; the offer 
called for an act, the remaining in 
by A, and by his remaining, was 
the contract not made complete, 
and should not an order of dis- 
possession have been granted? 
Moreover, is not the inference of 
the District court judge that, on 
this theory, the majority of actions 
of ejectment could be done away 
with, a wholly legitimate one? 
HIERUS REX. 


Newark, N.J., Nov. 24, 1902. 


STATE NOTES. 


Mr. S. Conrad Ott, of Camden, 
who was admitted as attorney at 
the February term, 1899, who has, 
since that period, continued in his 
former profession of journalism 
and who is stated to be “one of the 
brightest newspaper writers in the 
city and state,” has finally aban- 
doned that field of work for that of 
the busy lawyer. 

At the annual meeting of the 
Lawyers’ Club, in Newark, ex- 
Judge Frederick F. Guild was 
elected President, to succeed Mr. 
Frank H. Sommer. Mr. Adrian 
Riker was chosen Vice-President. 
Secretary Edward D. Duffield and 
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Treasurer Egbert J. Tamblyn de- 
clined to serve again, and their 
positions were filled respectively by 
the election of Frederick A. Lehl- 
bach and Thomas L. Raymond. 
The new President and Vice-Presi- 
dent, with James E. Howell, Fred- 
eric J. Faulks and Chauncey G. 
Parker, were elected trustees. 

Mayor Henry M. Doremus, of 
Newark, has appointed Mr. Henry 
Young as city counsel in the place 
of Col. E. L. Price. Mr. Young 
is an active Republican and a lead- 
ing member of the Essex Bar. He 
was city counsel from 1876 to 1884. 
The office pays $6,000.00 per an- 
num. The Mayor has also an- 
nounced the appointment of Mr. 
Malcolm MacLear to succeed City 
Attorney Herbert Boggs, and Mr. 
Frederick Lehlbach, assistant city 
attorney, to succeed Mr. Neilson 
Abeel. The appointees take office 
January 1. 

Judge Allen B. Endicott, of At- 
lantic City, has been elected Presi- 
dent of the Atlantic County Bar 
Association. The other officers 
are: First Vice-President, Hon. 
Joseph Thompson; Second Vice- 
President, Burroughs C. Godfrey; 
Secretary, William M. Clevenger; 
Treasurer, Recorder Charles C. 
Babcock. 

Judge Heisley, of the Monmouth 
county courts, is said to have 
broken the record, on November 
19, for brevity in a charge to his 
jury in acriminal case. The entire 
charge was: “If you find that the 
defendant, in any way, committed 
the assault alleged, he should be 
convicted, but if you have any rea- 
sonable doubt as to his guilt, he 
should be acquitted.” 

It is announced that Vice-Chan- 
cellor Stevens, of Morristown, is to 
be married, at some date not set, to 
Miss Edith deG. Twining, of the 
same place. 
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Mr. James B. Adams, of Atlantic 
City, who was admitted as-an at- 
torney at the February term, 1897, 
has given up the practice of law 
in order to become a reporter on 
the “Evening Union,” of that city. 

In the next legislature there will 
be thirty lawyers, twenty-four in 
the House of Assembly and six in 
the Senate. This comes pretty 
nearly making a majority. 

The Chancery court room, on 
the second floor of the State House, 
has been converted into a tem- 
porary Senate Chamber for the use 
of the upper branch of the legisla- 
ture duringthe coming session. The 
president of the Senate will use the 
bench of the Chancellor, and the 
desks of the senators have been 
arranged in rows where the large 
tables for the use of the lawyers 
have heretofore stood. 

[t is announced that the Gov- 
ernor intends to recommend, in his 
next message, the extension of the 
salary system to all officials 
throughout the state who are now 
paid by fees. During the five years 
since the test has been made in the 
Supreme court clerk’s office some- 
thing like $116,000.00 has been 
paid over to the state as a net profit 
above all the expenses of running 
the office. In the same length of 
time about $68,000.00 has been paid 
in by the clerk in Chancery. It is 
supposed that, on a smaller scale, 
all the similar offices of the state, 
including surrogates, sheriffs, etc., 
would be profitable to the several 
counties. 

Mr. Justice Hendrickson, in 
charging the December grand jury 
in Atlantic county, took occasion 
to renew attention to the flagrant 
violations of the law concerning 
gambling and policy establish- 
ments, which are the bane of At- 
lantic City. The charge was very 


emphatic, but it remains to be seen 
whether the grand jury have suf- 
ficient stamina to take hold of the 
subject like men. 


“ 





A STORY ON THE CORONER. 


The Trenton “State Gazette” 
recently published the following 
entertaining story about Coroner 
Bower, of that city, who came into 
the newspaper editorial rooms at a 
moment when the historian-lawyer, 
Mr. Francis B. Lee, was engaged 
in a conversation with a friend per- 
taining to ethnology, archaeology 
and geology. ‘The official, who sat 
nearby, was not interested at first, 
but later he got into the game with 
considerabie earnestness. 

“T repeat,” said Mr. Lee, “the 
‘Trenton man’ is the oldest known 
in the world, according to records 
at Washington.” 

“Do you mean to say you locate 
the Garden of Eden in America, 
then?” 

“That has nothing to do with my 
argument. The fact is the man 
was found in the pleistocene grav- 
els, approximately representing the 
glacial epoch, and everybody knows 
that was twelve thousand years 
ago.” 

“What was found of him?” 

“A skull and some bones.” 

“Where was he found?” 

“Down on the river bluffs in 
South Trenton.” 

Here is where the Coroner came 
in, 

“Who did you say was found?” 
he asked in an anxious and puzzled 
tone. 

“T was telling about a man’s re- 
mains found on the river bluff,” 
said Mr. Lee. 

“Has Nutt got the case?” was the 
Coroner’s next question. 

“No,” . 

“Then I can get it, can’t 1?” 
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“I guess so.” 
“Where shall I go?” 
“Investigate the 
gravel.” 

“The what?” 

“Never mind that, the body has 
been removed.” 

“Where to?” 

“Harvard College.” 

“They had no right to do that 
without calling in a Coroner. Are 
you sure Nutt hasn’t got the case?” 

“Sure.” 

“Who took the body?” 

“Professor Volk, of South Clin- 
ton avenue, and Professor Putman, 
of Harvard College.” 

“They didn’t have any right to 
do that, and they can be fined all 
right.” 

“Yes, but they are professors, 
who—” 

“Well, I don’t care, professor or 
no professor. They ain’t coroners. 
Volk ain’t no coroner, I know. 
Why, we can’t let professors come 
down here from Princeton or Har- 
vard and take bodies away. I’m 
going to investigate this case thor- 
oughly. I’m the one to find out 
how this man came to his death 
and it may take an inquest. Are 
you sure Nutt hasn’t got the stiff?” 

“Yes.” 

“All right. I'll see the prose- 
cutor in the morning. Oh, I for- 
got, when do they think the man 
died?” 

“Twelve thousand years ago.” 

“When?” 

“Twelve thousand years ago.” 

“What are you giving me?’ 
“That's right, Johnny,” and then 
Mr. Lee gave the official the story 
of the famous “Trenton man.” 

John listened in deep silence. 
His remark at the finish was: “I 
would have had a pretty hard job 
serving subpoenaes to get the wit- 
nesses,” and then he said “Good 
night.” 


pleistocene 
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When he got to the door he cried 
back good-naturedly, as though he 
had forgotten something: 

“Say, can’t you fellows fix it up 
to give Nutt that ‘plistine gravel’ 
man?” 
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MR. ANDREW SINNICKSON. 

Mr. Andrew  Sinnickson, 
Salem, died at his home in that 
city on December 2. He was born 
there October 27, 1817, and was 
the son of Thomas Sinnickson, a 
judge of the Court of Errors and 
Appeals of New Jersey, a member 
of the legislature and a member of 
the twentieth Congress. 

Mr. Sinnickson was one of the 
oldest members of the New Jersey 
Bar, being admitted to the Bar in 
1842 and was licensed as a coun- 
sellor in 1845. In 1860 he suc- 
ceeded his preceptor, Alphonzo L. 
Eakin, as prosecutor of the pleas 
in Salem county. He served until 
March 18, 1865, when the late A. 
H. Slape was appointed. Mr. Sin- 
nickson practiced in Salem until 
1879, when he retired. He was 
married in 1859 to Louisa Booth, 
of Reading. She and one daugh- 
ter, the wife of Norman Grey, of 
Woodbury, survive him. 

One of our exchanges says of 
him that he “has always been re- 
garded as a lawyer of undoubted 
integrity, and as a counsellor of 
sound and reliable judgment, his 
advice being sought from all sec- 
tions of South Jersey, while with 
his fellow-lawyers he was recog- 
nized as authority on matters per- 
taining to the profession. Mr. Sin- 
nickson was the descendant of one 
of the earliest families settling in 
this county, and was a man highly 
respected and looked up to by the 
general community.” 
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